
NOTICE OF ORGANIZATIONAL MEETING
GOVERNING BODY, VILLAGE OF RUIDOSO

MARCH 8, 2010
4:30 P.M.

NOTICE is hereby given that, in accordance with the Laws of the State of New Mexico
and the Ruidoso Municipal Code, a Special meeting of the newly elected officials of the
Governing Body, shall be held at 4:30 p.m. on Monday, March 8, 2010. The meeting
will be held in the Council Chambers of the Ruidoso Administrative Center Building, 313
Cree Meadows Drive, Ruidoso.

The purpose of the meeting is to conduct certain items of business which will provide for
the continuity of government for the Village of Ruidoso.

1. Moment of Silence/Prayer and Pledge of Allegiance.

2. Remarks from Lonnie R. Nunley as Mayor — Term: March 2006 to March 2010.

3. Oaths of Office and Presentation of Certificates of Election.

4. Community Address by Mayor Alborn, and ask the other elected officials for
remarks.

5. Pursuant to New Mexico State Statutes 3-12-3A, the Governing Body shall elect
one of its members to act as Mayor Pro Tern in the absence of the Mayor.

6. Powers and duties of the Governing Body, Village of Ruidoso, and discussion of
same, if desired.

7. In accordance with law, the Mayor shall submit, for confirmation by the
Governing Body, the names of the persons who shall be employed to fill the
appointive offices of Manager-Treasurer (Debra Lynne Lee), Interim Chief of
Police (Richard Swenor), Municipal Clerk (Irma Devine), and Attorney (Daniel A.
Bryant).

8. Resolution 2010-05, “A Resolution setting forth notice provisions for notices of
public meetings of the Governing Body of the Village of Ruidoso”.

I certify that notice has been given in compliance with Sections 10-15-1 through 10-15-4
NMSA 1978 and Resolution 2009-01. If you are an individual with a disability who is in
need of a reader, amplifier, qualified sign language interpreter, or any other form of
auxiliary aid or service to attend or participate in the hearing or meeting, please contact
the Village Clerk at least one week prior to the meeting or as soon as possible. Public
documents, including the agenda and minutes, can be provided in various accessible
formats. Please contact the Village Clerk if a summary or other type of accessible
format is needed.

Irma Devine, Village Clerk
Posted: March 5, 2010
Time: 10:00a.m.





ARTICLE 10
MUNICIPAL OFFICERS; QUALIFICATIONS; COMPENSATION; REMOVAL FROM

OFFICE

Section
3-10-1. Officers; elective; term of office.
3-10-2. Officers; oath and bond; failure to qualify.
3-10-3. Noncharter municipalities; governing bodies; compensation.
3-10-4. Financial interests of municipal officers and employees.
3-10-5. Officers; disclosure of interest; disqualified from voting.
3-1.0-6. Officers; extra compensation; penalty.
3-10-7. Officers; removal for malfeasance in office; complaint; jurisdiction of district court;

hearing; serving notice.
3-10-8. Officers; delivery of records.

3-10-1. Officers; elective; term of office.

A. The elective officers of a municipality having a mayor-council form. of government are:
(1) one mayor;

(2) the members of the governing body; and

(3) a municipal judge.

B. The elective officers of a municipality having a commission-manager form of government
are:

(1) five commissioners; and

(2) a municipal judge.

C. Notwithstanding the provisions of Subsection A of this section, a municipality with apopulation of five hundred persons or less in the last federal decennial census shall not have amunicipal judge if it adopts an effective ordinance in accordance with the provisions of
Subsection B of Section 35-14-1 NMSA 1978.

D. In every noncharter municipality, except those noncharter municipalities having a
commission-manager form of government or electing members of the governing body from
districts, thd terms of office for the mayor and members of the governing body shall be four
years. The term of office for members of the governing body shall be staggered so that the terms
of office for one-half of the members of the governing body will expire every two years.
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E. Any elected municipal official whose tenn of office has expired shall continue in that
office until his successor is elected and has taken office pursuant to the provisions of the
Municipal Election Code [Chapter 3, Articles 8 and 9 NMSA 1978].

History: 1953 Comp., § 14-9-1, enacted by Laws 1965, ch. 300; 1984, ch. 30, § 1; 1985, ch.
208, § 105.

Cross references. - For definition of “mayor,’ see 3-1-2 NMSA 1978.

For Tort Claims Act, see 41-4-1 NMSA 1978 et seq.

The 1984 amendment added Subsection C.

The 1985 amendment added “term of office’ in the section heading and added Subsections C, D,
and E.

ANNOTATION

Section inapplicable to home rule municipality. - This section is not applicable to a home rule
municipality to deny it the power to provide for a different number of city commissioners than otherwise
proscribed because the composition of a municipal government is a matter of local, not statewide
concern, and to construe otherwise would frustrate the purpose of the home rule amendment, N.M.
Const., art. X, § 6. State ex rel. Haynesv. Bonem, 114 N.M. 627, 845 P.2d 150 (1992).

Law reviews. - For survey, ‘Torts: Sovereign and Governmental Immunity in New Mexico,” see 6
N.M.L. Rev. 249 (1976).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 56 Am. Jur. 2d Municipal Corporations, Counties, and
Other Political Subdivisions § 231 to 268.

62 C.J.S. Municipal Corporations § 330.

3-10-2. Officers; oath and bond; failure to qualify.

A. Any officer elected or appointed to any municipal office shall take an oath or affirmation
to support the constitution of the United States, the constitution and laws of New Mexico and to
faithfully perform the duties of his office.

B. For the care and disposition of municipal funds in the employee’s custody and for the
faithful discharge of the employee’s duties, the governing body of the municipality shall require a
corporate surety bond from the treasurer, the police officer and any other employee it designates.
In lieu of individual corporate surety bonds, the governing body may secure a blanket corporate
surety bond. The municipality shall pay for the surety bond.

C. The governing body of any municipality may declare vacated the office of any person who
fails, within ten days after he has been notified of his election or appointment to office, to take

© 2003 The State of New Mexico and American Legal Publishing Corporation. All rights reserved. Use of this product is subject to the

restrictions and tenns and conditions of the American Legal Publishing Master Agreement.

2



3
the oath of office, or to give bond when required.

History: 1953 Comp., § 14-9-2, enacted by Laws 1965, ch. 300.

Cross references. - For oath of office, see N.M. Const., art. XX, § 1.

For bonds of municipal treasurers, see 6-10-38 NMSA 1978 et seq.

ANNOTATION

There is no bond required for an elective city council. 1961 -62 Op. Att’y Gen. No. 61-125.

Amount of treasurer’s bond. - Except in cases involving personal sureties, the bond of the municipal
treasurer should be in a sum equal to 20% of the public moneys received by such treasurer during the
preceding fiscal year, with a maximum of $50,000. 1961-62 Op. Att’y Gen. No. 61-125.

Bond of city clerk where jobs of clerk and treasurer are combined. - Since the council may
require a bond from a city clerk where the jobs of clerk and treasurer are combined, the council may
require a bond from that individual over and above the amount required by statute for his duties as
treasurer. In absence of an ordinance requiring a bond for the clerk, however, no additional bonding is
required. 1961-62 Op. Att’y Gen. No. 61-125.

Responsibility of city clerk for office property. - The city clerk would not be responsible, on the
bond, for office property, unless, by stated condition or ordinance provided, the duties and responsibilities
of the clerk were made specific. In the absence of such delegation of responsibility, the local governing
body or the city council must be looked to for accountability. 1957-58 Op. Att’y Gen. No. 57-31 5.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 56 Am. Jur. 2d Municipal Corporations, Counties, and
Other Political Subdivisions §lj 291 to 293.

Validity of governmental requirement of oath of allegiance or loyalty, 18 A.L.R.2d 268.

62 C.J.S. Municipal Corporations § 357 to 359.

3-1 0-3. Nonch arter municipalities; governing bodies; compensation.

A noncharter municipality may provide by ordinance for the compensation of the mayor and
other individual members of the governing body.

History: 1953 Comp., § 14-9-3, enacted by Laws 1971, ch. 194, § 1; 1995, ch. 119, § 1.

The 1995 amendment, effective June 16, 1995, deleted the former second sentence which read:
“Annual compensation paid to the mayor or another member of the governing body shall not exceed the
annual compensation paid to a member of the board of county commissioners of the county n which the
noncharter mpnicipality is located.”

Repeals. - Laws 1971, ch. 194, § 1, repeals former 14-9-3, 1953 Comp., relating to compensation of
municipal officers, and enacts the above section.
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ANNOTATION

Application of salary-fixing provisions of municipal code. - The salary-fixing provisions of the
municipal code has reference only to municipalities organized directly under a code-established plan.
1970 Op. Att’y Gen. No. 70-41.

Compensation of city officiaTs could be fixed only by ordinance, and not by motion. Ward v. City
of Roswell, 34 N.M. 326, 281 P. 28(1929).

Officials not to realize salary increase during term. - Subject to its applicable laws, the governing
body of a municipality may enact an ordinance to increase the salary of its members, but members
serving during the term in which such an ordinance is enacted cannot benefit from the increase during that
term. 1981 Op. Att’y Gen. No. 81-17.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 56 Am. Jur. 2d Municipal Corporations, Counties, and
Other Political Subdivisions § 258 to 268.

62 C.J.S. Municipal Corporations § 372 to 390.

3-10-4. Financial interests of municipal officers and employees.

A. No elected municipal officer during the term for which elected and no municipal
employee during the period of such employment shall acquire a financial interest in any new or
existing business venture or business property of any kind when such officer or employee
believes or has reason to believe that the new financial interest will be directly affected by his
official act.

B. No elected municipal officer and no municipal employee shall use confidential
information acquired by virtue of his municipal office or municipal employment for his or
another’s private gain.

C. The district attorney of the judicial district in which the municipality is located shall
investigate and prosecute when appropriate any complaint brought to his attention involving a
violation of this section. Violation of the provisions of this section by any municipal officer or
municipal employee is grounds for removal or suspension of the officer and dismissal, demotion
or suspension of the employee.

History: 1953 Comp., § 14-9-4.1, enacted by Laws 1977, ch. 78, § 1.

ANNOTATION

Penal nature of statute. - “Conflict of interest” statutes, such as this section, are penal in nature and
must be strictly construed. Armijo V. Cebolleta Land Grant, 105 N.M. 324, 732 P.2d 426 (1987).

Board of trustees of community land grant. - This section does not apply to a member of the board
of trustees of a community land grant, which is only a quasi-municipal corporation. Armijo v. Cebolleta
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Land Grant, 105 N.M. 324, 732 P.2d 426 (1987).

Quantum meruit recovery. - Although a community land grant board of trustees member’s contract
with the land grant trust to provide a front-end loader was void as against public policy, and the member
was precluded from recovering on the contract, he could still recover in quantum meruit for the value ofservices rendered. Arm ijo V. Cebolleta Land Grant, 105 N.M. 324, 732 P.2d 426 (1987).

31O-5. Officers; disclosure of interest; disqualified from voting.

A. Any member of the governing body having a financial interest or possible interest in the
outcome of any policy, decision or determination before the governing body shall, within a
reasonable time after such interest becomes apparent and in no case later than at the time of the
taking of a vote on the issue in which he has a financial interest or possible interest, disclose to
each of the other members of the governing body the nature of his financial interest or possible
interest in the issue and his disclosure shall be recorded in the minute book of the governing
body.

B. Disclosure of financial interest or possible interest on any issue coming before the
governing body shall not disqualify a member of the governing body from voting on the issue,
unless:

(1) a majority of the remaining members of the governing body determine that the member
who discloses his financial interest or possible interest should not in propriety vote on the issue;
or

(2) the member having a financial interest or possible interest in the issue voluntarily
disqualifies himself.

History: 1953 Comp., § l49-5, enacted by Laws 1965, ch. 300.

- ANNOTATION

Rationale for disqualification of interested rnember,- Generally, where a member of the governing
body of a municipality has disclosed possible interest in any issue coming before the governing body, he
may disqualify himself from voting voluntarily or he may be required to disqualify himself by the remaining
members. This provision appears to be intended to allow the governing body of a municipality to take
action on a matter even though one of its members may have a personal interest in the outcome. 1982Op. Att’y Gen. No. 82-8.

Holding job with city while on governing board. - A person who is on the governing board of a city,
town or village cannot hold a job with the city, which job has been created or the emoluments have been
increased duing his term of office. 1955-56 Op. Atty Gen. No. 6074.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 56 Am. Jur. 2d Municipal Corporations, Counties., and
Other Political Subdivisions § 294 to 303.
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Abstention from voting of member of municipal council present at session as affecting requisite voting
majority, 63A.L.R.3d 1072.

62 C.J.S. Municipal Corporations § 342, 417.

3-10-6. Officers; extra compensation; penalty.

Any mayor or member of the governing body of a municipality who receives payment for
services rendered by him, contrary to law, is guilty of a misdemeanor. The fine shall be paid into
the general fund of the municipality.

History: 1953 Comp., § 14-9-6, enacted by Laws 1965, ch. 300.

3-10-7. Officers; removal for malfeasance in office; complaint; jurisdiction of district court;
hearing; serving notice.

Any person elected or appointed to an elective office of a municipality may be removed for
malfeasance in office by the district court upon complaint of the mayor or governing body of the
municipality. Any such officer is entitled to a hearing at a time fixed by the court after not less
than ten days’ notice of such proceedings by service, as in the case of summons in civil actions,
with a copy of the complaint filed in the proceedings.

History: 1953 Comp., § 14-9-8, enacted by Laws 1965, ch. 300.

Cross references. - For removal of local officers, see 10-4-1 NMSA 1978 et seq.

ANNOTATION

“Malfeasance” defined. - The term “malfeasance” has been variously defined as a comprehensive
term which includes any wrongful conduct affecting performance of official duties, or as a wrongful act
which the actor had no legal right to do, or any wrongful conduct which affects, interrupts or interferes with
performance of official duties, or an act for which there is no authority or warrant of law or which a person
ought not to do at all, or the unjust performance of some act, which party performing it has no right, or
doing an act which is wholly wrongful and unlawful and which an officer has no authority to do, and if the
act is discretionary it must have been done with an improper or corrupt motive. Arellano v. Lopez, 81 N.M.
389, 467 P.2d 715 (1970).

Proof required of malfeasance. - Malfeasance should never be inferred or elected officials removed
from the office to which the public has elected them without strong proof of willful and knowing
wrongdoing. Arellano v. Lopez, 81 N.M. 389, 467 p.2d 715 (1970).

When the people of any municipality, in a duly constituted election, select certain individuals to
conduct their local government, those representatives of the people may be removed from office only
upon showing of a perverseness which amounts to criminality or culpable indifference to their official
duties. Arellano V. Lopez, 81 N.M. 389, 467 P.2d 715 (1970).
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Dual office holding. - The offices of mayor and district attorney of a city are not incompatible andmay be held by the same person at the same time, and the fact that the mayor is also district attorney isnot ground for ousting him from the mayorality. State ex rel. Chapman v. Truder, 35 N.M. 49, 289 P. 594(1930).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 56 Am. Jur. 2d Municipal Corporations, Counties, andOther Political Subdivisions § 304 to 326.

Power to remove public officer without notice and hearing, 99 A.L.R. 336.

Power of courts or judges in respect of removal of officers, 118 A.L.R. 170.

Validity of removal or discharge of governmental officer or employee as affected by absence ofmember of board or commission from hearing, 171 A.L.R. 175.

Conviction of offense under federal law or law of another state or country as vacating accused’sholding of state or local office or as ground of removal, 20 A.L.R.2d 732.

Injunction as remedy against removal of public officer, 34 A.LR.2d 554.

Assertion of immunity as ground for removing or discharging public officer or employee, 44 A.L.R2d789.

Infamous crime or one involving moral turpitude constituting disqualification to hold public office, 52A.L.R.2d 1314.

Conviction under federal law or law of another state or county, effect on right to vote or hold publicoffice, 39 A.L.R.3d 303.

Misconduct during previous term, removal of public ofticer for, 42 A.L.R.3d 691.

62 C.J.S. Municipal Corporations § 419 to 441.

3-10-S. Officers; delivery of records.

Any officer who vacates his office shall forthwith deliver to his successor all money, records,
property or other things in his charge and belonging to the municipality.
History: 1953 Comp., § 14-9-9, enacted by Laws 1965, oh. 300.
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ARTICLE 11
MAYOR-COUNCIL MUNICIPALITY; MAYOR

Section
3-1 1-1. Powers of mayor; applicability.
3-11-2. Mayor; vacated office; appointment by governing body.
3-1 1-3. Mayor; presiding officer of governing body; limitation on vote.
3-1 1-4. Mayor; chief executive officer; powers.
3-1 1-5. Mayor; appointment of officers after election.
3-1 1-6. Mayor; authority to appoint, supervise and discharge employees.
3-1 1-7. Additional powers ofmayor.

3-11-1. Powers of mayor; applicability.

The provisions of Sections 3-11-1 through 3-11-7 NMSA 1978 are applicable only to those
municipalities governed under the mayor-council form of government, and which have not
elected to be governed under the commission-manager form of government.
History: 1953 Comp., § 14-10-1, enacted by Laws 1965, ch. 300.

Cross references. - For definition of mayor,” see 3-1-2 NMSA 1 978.

For municipal officers, see 3-10-1 NMSA 1978 et seq.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 56 Am. Jur. 2d Municipal Corporations, Counties, and
Other Political Subdivisions § 281.

62 C.J.S. Municipal Corporations § 370.

3-11-2. Mayor; vacated office; appointment by governing body.

In case of the death, disability, resignation or change of residence, from the municipality, of
the mayor, the governing body shall appoint by majority vote a qualified elector to fill the
vacancy for the unexpired term of office.

History:. 1953 Comp., § 14-10-2, enacted by Laws 1965, ch. 300.

Cross references. - For election of mayor pro tern by governing body in the absence of the mayor,
see 3-12-3 NMSA 1978.

ANNOTATION
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Office of mayor is not vacant so long as present mayor retains authority to conduct the affairs of
that office. 1969 Op. Atty Gen. No. 69-1 06.

The fact that a mayor may have tendered to the city council a prospective resignation effective
at a future date does not compromise or defeat his legal authority to act as mayor until that date. 1969 Op.
AttyGen. No. 69-1 06.

When successor to resigning mayor acquires authority. - Although the city council may choose
the successor to a resigning mayor before the effective date of the present mayors resignation, the
successor does not acquire any authority or power by way of that selection and may not assume such
power or authority until the office becomes vacant. 1969 Op. Att’y Gen. No. 69-1 06.

A resigning mayor may not appoint his successor. 1969 Op. Atty Gen. No. 69-1 06.

Menibers of the city council possess the authority to select a resigning mayor’s successor.
1969 Op. Atty Gen. No. 69-1 06.

Resigning mayor authorized to cast tie-breaking vote. - Since it is contemplated that the city
councils action in selecting a resigning mayors successor would be taken before the effective date of the
formers resignation, the resigning mayor would be authorized to cast a deciding vote in the event of a tie
on the choice of a successor. 1969 Op. Atty Gen. No. 69-1 06.

3-11-3. Mayor; presiding officer of governing body; limitation on vote.

The mayor of a municipality is the presiding officer of the governing body. In all
municipalities the mayor shall vote only when there is a tie vote.

History: 1953 Comp., § 14-10-3, enacted by Laws 1965, ch. 300.

ANNOTATION

A mayor is counted for purposes of a quorum, but his vote is counted only if there is a tie vote of
the councilmen present at a meeting. 1969 Op. Atty Gen. No. 69-148.

Councilman presiding as mayor pro tern. - A councilman who is elected to preside over a meeting
as mayor pro tern may vote, not as the mayor, who can only vote to break ties, but pursuant to his right to
vote as a councilman. 1989 Op. Arty Gen. No. 89-13.

Tie-breaking vote on choice of resigning mayor’s successor. - A resigning mayor would be
authorized to cast a deciding vote in the event of a tie on the choice of a successor. 1969 Op. Afly Gen.
No. 69-1 06.

Discharge of municipal employee. - In a mayor-council form of municipal government which has
four councilmcn and a mayor, who votes only to break a tie vote, where one councilman voted against the
discharge of a municipal employee, while two councilmen and the mayor voted in favor of his termination,
and one councilman was absent, the vote did not result in a valid discharge, which could only result from
three councilmen voting in favor thereof, or a tie vote, broken by the mayor in favor of termination.
However, it was not error for the trial court to concede that the vote was improper but nonetheless refuse
to grant the equitable relief requested because even if the absent councilman had voted against

© 2003 The State of New Mexico and American Legal Publishing Corporation. All rights reserved. Use of this product is subject to the
restrictions and terms and conditions of the American Legal Pub ster Agreement.

10



3termination there would have been a tie, which the mayor’s vote would have broken. Abeyta v. Town ofTaos, 499 F.2d 323 (10th Cir. 1974).

Three-fourths vote requirement. - If a municipal ordinance requires the vote of three-fourths of theentire membership of the municipal board of trustees to decide a question, the mayor’s vote is not countedin the event of tie. 1990 Op. Att’y Gen. No. 90-02.

In the case of a municipal zoning ordinance reqUiring the approval Of three of the four trustees on theboard of trustees, if only two of the trustees were to vote for a particular action, the mayor does not voteand the action is defeated. 1990 Op. Att’y Gen. No. 90-02.

3-114. Mayor; chief executive officer; powers.

The mayor is the chief executive officer and shall:

A. cause the ordinances and regulations of the municipality to be obeyed;

B. exercise, within the municipality, powers conferred upon sheriffs of counties to suppressdisorders and keep the peace; and

C. perform other duties, compatible with his office, which the governing body may require.
History: 1953 Comp., § 14-10-4, enacted by Laws 1965, ch. 300.

ANN OTAT ION

Dual office holding. - The duties imposed upon the mayor by this section are not incompatible withthose of a district attorney, and both offices may be filled by the same person contemporaneously. Stateex reL Chapman v. Truder, 35 N.M. 49, 289 P. 594 (1930).

Warrantless arrest. - If the conduct of the plaintiff at the time appeared reasonably to the mayor andpolice chief to amount to a disturbance of the peace, or to beotherwise unlawful in its nature, commjffedas it was’ in the presence of the mayor and chief of police, then they were authorized to arrest the plaintiffwithout a warrant. Cherryv. Williams, 63 N.M. 244, 316 P.2d 880 (1957).

Law reviews. - For article, ‘Prisoners Are People,” see 10 Nat. Resources J. 869 (1970).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 56 Am. Jur. 2d Municipal Corporations, Counties, andOther Political Subdivisions § 281.

Prohibition as means of controlling action of mayor, 115 A.L.R. 14, 159 A.L.R. 627.

62 C.J.S. Municipal Corporations § 370.

3-11-5. Mayor; appointment of officers after election.

A. At the organizational meeting of the governing body, which shall be scheduled pursuant
© 2003 The State of New Mexico and American Legal Publishing Corporation All rights reserved. Use of this product is subject to the

restrictions and terms and conditions of the American Legal PuNishing Master Agreement

11



4
to Section 3-8-33 NMSA 1978 of the Municipal Election Code, the mayor shall submit, for
confirmation by the governing body, the names of persons who shall fill the appointive offices of
the municipality and the names of persons who shall be employed by the municipality. If the
governing body fails to confirm any person as an appointive official or employee of the
municipality, the mayor at the next regular meeting of the governing body shall submit the name
of another person to till, the appointed office or to be employed.by the municipality.

B. Any person holding an appointed office at the time of the municipal election shall
continue in that office until his successor has been appointed and is qualified.

History: 1953 Comp., § 14-10-5, enacted by Laws 1965, ch. 300; 1985, ch. 208, § 106.

The 1985 amendment substituted “which shall be scheduled pursuant to Section 3-8-33 NMSA 1978
of the Municipal Election Code for “which shall be held on the second Monday following the election” near
the beginning of Subsection A.

ANNOTATION

Failure to submit name at organizational meeting. - Subsection A of this section and Subsection A
of 3-11-6 NMSA 1978 should be read in conjunction with one another; therefore, the failure of a mayor to
submit a name to the governing body for appointment to office at the organizational meeting does not
preclude him or her from doing so at subsequent meetings. 1988 Op. Att’y Gen. No. 88-74.

There is no restriction whatever placed on the mayor’s discretion as to the names he submits.
1966 Op. Att’y Gen. No. 66-61.

This section specifically prohibits the naming of the same person for the same position where
the governing body has failed to confirm the name when first submitted. 1966 Op. Atty Gen. No. 66-147.

Words “confirmation,’ “confirm” and “approved” have the same meaning and can be used
interchangeably. 1966 Op. Att’y Gen. No. 66-147.

Confirmation required. - The power to appoint being in the mayor, subject to ‘confirmation by the
governing body,’ there can be no appointment until the confirmation has been obtained. Arellano v. Lopez,
81 N.M. 389, 467 P.2d 715 (1970).

Employment of officers requires affirmation by absolute majority. - The employment of municipal
officers and employees requires affirmation by an absolute majority of the city council regardless of how
many members are present and voting. 1982 Op. Att’y Gen. No. 82-8.

3-11-6. Mayor; authority to appoint, supervise and discharge employees.

A. Subject to the approval of a majority of all members of the governing body, the mayor
shall:

(1) appoint all officers and employees except those holding elective office; and
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(2) designate an employee to perform any service authorized by the governing body.

B. The mayor may appoint temporary employees as required for the proper administration ofmunicipal affairs. The employee shall serve only until the next regular meeting of the governing
body at which a quorum is present. The temporary employment shall cease and the employee
shall not be reappointed unless his appointment is confirmed by the governing body. A temporary
employee is entitled to the usual, ordinary and reasonable compensation for services rendered tothe municipality.

C. The mayor shall:

(I) supervise the employees of the municipality; -

(2) examine the grounds of reasonable complaint made against any employee; and

(3) cause any violations or neglect of the employees’ duties to be corrected promptly or
reported to the proper authority for correction and punishment.

D. Subject to the limitation of a merit system ordinance adopted as authorized in Section
3-13-4NMSA 1978:

(1) the governing body may discharge an appointed official or employee by a majority of all
the members of the governing body;

(2) the mayor may discharge an appointed official or employee upon the approval of a
majority of all the members of the governing body; or

(3) the mayor may suspend an appointed official or employee until the next regular meeting
of the governing body at which time the suspension shall be approved or disapproved by a
majority of all the members of the governing body. If the suspension of the appointed official or
employee is disapproved by the governing body, the suspended appointed official or employee
shall be paid the compensation he was entitled to receive during the time of his suspension.

E. Any appointed official or employee who is discharged shall:

(1) upon his request, be given, by the mayor in writing, a list of reasons for his discharge; and

(2) be paid any vacation pay which he may have accrued.

History: 1953 Comp., § 14-10-6, enacted by Laws 1965, ch. 300.

ANNOTATION

Mayoral control of judicial branch unconstitutional. - Any statutory scheme under which theexecutive and legislative branches of a municipal government can control or exercise the inherent powersof th judiciary would be violative of N.M. Const., art. II and art. VI, § 1. Mowrerv. Rusk, 95 N.M. 48, 618
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P.2d 886 (1980).

Words “confirmation, “confirm” and “approved” have the same meaning and can be used
interchangeably. 1966 Op. Att’y Gen. No. 66-1 47.

Mayor’s firing power stems from statutory hiring power. In the absence of legal restraint, the
power to appoint simply carries with it as an incident thereto the power to remove. 1963-64 Op. Ally Gen.
No. 63-74 (rendered under former law).

Approval required. - The power to appoint being in the mayor, “subject to the approval of a majority
of all members of the governing body,” there can be no appointment until the approval has been obtained.
Arellanov. Lopez, 81 N.M. 389, 467 P.2d 715 (1970).

Failure to submit name at organizational meeting. - Subsection A of Section 3-1 1-5 NMSA 1978
and Subsection A of this section should be read in conjunction with one another; therefore, the failure of a
mayor to submit a name to the governing body for appointment to office at the organizational meeting
does not preclude him or her from doing so at subsequent meetings. 1988 Op. Att’y Gen. No. 88-74.

Authority to discharge not superseded by city manager’s authority. - There is nothing in
3-14-14A(2) NMSA 1978 to indicate that the mayor’s and/or city council’s authority to discharge and
employ under Subsection D of this section is superseded by the city manager’s, authority to discharge
persons in administrative service. Sanchezv. City of Belen, 98 N.M. 57, 644 P.2d 1046 (Ct. App. 1982).

Absolute majority of council required to affirm employment of municipal employees.
- The

employment of municipal officers and employees requires affirmation by an absolute majority of the city
council regardless of how many members are present and voting. 1982 Op. Att’y Gen. No. 82-8.

Actual hiring requires the concurrence of a majority of the city council. 1961 -62 Op. Att’y Gen.
No. 62-1 03.

A “majority” of the governing body is one more than half of the councilmen present at the vote.
1969 Op. AttyGen. No. 69-148.

Village clerk-treasurer not subject to merit system. - A village clerk-treasurer was an appointed
official under 3-12-4 NMSA 1978 to whom the village had no authority to apply its merit system ordinance
adopted under 3-13-4 NMSA 1978. Construing the word “employees” in 3-13-4 NMSA 1978 as not
including appointed officers conforms to common usage. Webb v. Village of Ruidoso Downs, 117 N.M.
253, 871 P.2d 17 (Ct. App. 194).

Court personnel excluded from general merit system. - Personnel directly employed by the courts
cannot constitutionally be included in a general merit system or ordinance. Mowrer v. Rusk, 95 N.M. 48,
618 P.2d 886 (1980).

Temporary employees. - The mayor is precluded from again temporarily appointing or employing
individuals to the same position after the holding of the next regular meeting of the town board, at which a
quorum is present, and where there has been a failure or refusal of the town board to confirm such
employee. In the event such employee’s name is not submitted to the next regular town board, where
there is a quorum present, or where the appointment fails to obtain approval from the board, the employee
may not thereafter be continued in the same position or reappointed by the mayor for such temporary,
extra or emergency employment without his name first being submitted to the town board and approved
by them. 1961-62 Op. Ally Gen. No. 62-68.

Discharge of municipal employee held invalid but requested relief refused. - In a mayor-council
form of municipal government which has four councilmen and a mayor, who votes only to break a tie vote,
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7
where one councilman voted against the discharge of a municipal employee, while two councilmen andthe mayor voted in favor of his termination, and one councilman was absent, the vote did not result in avalid discharge, which could only result from three councilmen voting in favor thereof, or a tie vote, brokenby the mayor in favor of termination. However, it was not error for the trial court to concede that the votewas improper but nonetheless refuse to grant the equitable relief requested because even if the absentcouncilman had voted against termination there would have been a tie, which the mayor’s vote would havebroken. Abeyta v. Town of Taos, 499 F.2d 323 (10th Cir. 1974).

Appointment and discharge of city manager. - The mayor is responsible for appointing the citymanager and is empowered to remove him, although his appointment or removal is subject to the citycouncil’s approval. 1987 Op. Att’y Gen. NO. 87-69.

Law reviews. - For article, “Prisoners Are People,” see 10 Nat. Resources J. 869 (1970).

Am. Jur. 2d, A.LR. and C.J.S. references. - 56 Am. Jur. 2d Municipal Corporations, Counties, andOther Political Subdivisions § 249, 251, 309 et seq.

62 C.J.S. Municipal Corporations § 355, 418 to 441.

3-11-7. Additional powers of mayor.

The mayor shall sign all commissions, licenses and permits granted by the governing body,
and other acts that the law or ordinances may require, or the commissions, licenses and permits
may be authenticated as authorized under the Uniform Facsimile Signature of Public Officials
Act {6-9-1 to 6-9-6 NMSA 1978].

History: 1953 Comp., § 14-10-7, enacted by Laws 1965, ch. 300.
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ARTICLE 12
GOVERNING BODY OF MUNICIPALITY

Section
3-12-1. Vacancy on governing body.
3-12-1.1. Election ofmembers of governing bodies; requiring residency.
3-12-2. Governing body; corporatu authority; legislative body; members of council and

boards of trustees; quorum.
3-12-2.1. Governing body; mayor-council; change in number of members.
3-12-3. Governing body; powers and duties.
3-12-4. Governing body to providefor creation of certain appointive offices.

3-12-1. Vacancy on governing body.

A. Except as provided in Subsection B of this section, any vacancy on the governing body of
a mayor-council municipality shall be filled by appointment of a qualified elector by the mayor of
the municipality, with the advice and consent of the governing body. Any qualified elector
appointed to fill a vacancy on the governing body shall serve until the next regular municipal
election, or any special election called in accordance with Subsection B of this section, at which
time a qualified elector shall be elected to fill the remaining unexpired term, if any.

B. A special election, for the purpose of filling a vacancy on the governing body, may be
called by the mayor, with the consent of the governing body or by the governing body. Except for
the fact that the election need not be held on the date specified in the Municipal Election Code
[Chapter 3, Articles 8 and 9 NMSA 1978] for the regular municipal election, the special election
to fill a vacancy shall be conducted in the manner set forth in the Municipal Election Code for
regular municipal elections. However, this subsection shall not apply to those municipalities
which have adopted a charter under the provisions of Article 10, Section 6 of the constitution of
New Mexico or to those counties which have incorporated under the provisions of Article 10,
Section 5 of the constitution of New Mexico.

History: 1953 Comp., § 14-11-1, enacted by Laws 1965, ch. 300; 1973, ch. 129, § 1; 1985, ch.
208, § 107.

The 1985 amendment added the second sentence in Subsection B.

ANNOTATION

Advice and consent required. - The power to appoint being in the mayor, “with the advice andconsent of the governing body,” there can be no appointment until the advice and cOnsent has beenobtained. Arellano v. Lopez, 81 N.M. 389, 467 P.2d 715 (1970).
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Nature of governing body. - A governing body is a continuous body although, by expiration of terms
and vacancies, there may be changes in the membership. Ackerman v. Baird, 42 N.M. 233, 76 P.2d 947
(1938).

‘Next regular municipal election”. - The phrase “next regular municipal election” in Subsection A
refers to the next reguTar election immediately following the appointment. 1989 Op. Att’y Gen. No. 89-11.

Special election not held. - Under Subsection A, if no special election is held, an appointee’s term
lasts until the next regular municipal election in point of time after his appointment. The person elected at
such election serves out the remainder of the unexpired term of the vacated office, if any. 1989 Op. Att’y
Gen. No. 89-11.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 56 Am. Jur. 2d Municipal Corporations, Counties, and
Other Political Subdivisions § 254.

62 C.J.S. Municipal Corporations § 213 to 217.

3-12-1.1. Election of members of governing bodies; requiring residency.

Except as provided in Section 3-12-2 NMSA 1978, members of governing bodies, excluding
mayors, of municipalities having a population in excess of ten thousand shall reside in and be
elected from single-member districts. If any member of the governing body permanently
removes his residence from or maintains no residence in the district from which he was elected,
he shall be deemed to have resigned. Once, following every federal decennial census, the
governing body of the municipality shall divide the municipality into a number of districts equal
to the number of members on the governing body. Such districts shall be compact and
contiguous and composed of populations as nearly equal as practicable; provided that the
governing body of H class counties and of any municipality having a population often thousand
or less may provide for single-member districts as provided in this section.

History: 1978 Comp., § 3-12-1.1, enacted by Laws 1985, ch. 203, § 1; 1987, ch. 287, § 1; 1992,
ch. 6, § 1.

Cross references. - For class H counties, see 4-44-3 NMSA 1978.

The 1987 amendment, effective June 19, 1987, added the second sentence.

The 1992 amendment, effective May 20, 1992, substituted “Except as provided in Section 3-12-2
NMSA 1978” for “Notwithstanding any other provision of the Municipal Code” in the first sentence and
substituted “H class” for “class H” in the last sentence.

ANNOTATION

Constitutionality. - Although this section applies only to municipalities of over 10,000 population, it is
not unconstitutional as written. Casuse v. City of Gallup, 106 N.M. 571, 746 P.2d 1103 (1987).
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This section does not violate equal protection rights of the residents of Los Alamos County byexempting the county from the requirement of single-member districts. Montano v. Los Alamos County,
1996-NMCA-108, 122 N.M. 454, 926 P.2d 307.

Exemption from requirement for single-member districts. - The proviso of this section stating thatH class counties may provide for single-member districts unambiguously exempted Los Alamos Countyfrom the requirement that members of the governing body be elected from single-member districts.Montanov. Los Alamos County, 1996-NMCA-108, 122 N.M. 454, 926 P.2d 307.

This section invalidates Gallup’s home rule election charter that allows at-large elections for citycouncilors. Casuse v. City of Gallup, 106 N.M. 571, 746 P.2d 1103 (1987).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 56 Am. Jur. 2d Municipal Corporations, Counties, andOther Political Subdivisions § 147.

“At-large” elections as violation of § 2 of Voting Rights Act of 1965 (42 IJSCS § 1973), 92 A.LR. Fed.824.

62 C.J.S. Municipal Corporations § 213 to 217.

3-12-2. Governing body; corporate authority; legislative body; members of council and
boards of trustees; quorum.

A. The corporate authority of a municipality is vested in the governing body that shall
constitute the legislative branch of the municipality and shall not perform any executive
functions except those functions assigned to it by law.

B A majonty of the members of the governing body is a quorum for the purpose of
transactin business.

C. Unless otherwise provided by law, a question before the governing body shall be decided
by a majority vote of the members present.

D. The governing body of a municipality having a mayor-council form of government {sthe
council or board of trustees whose members are the mayor and not less than four or more than ten
cbunclmen or trustees. Any governing body of more than six councilmen or trustees may
provide by ordinance for the election of two councilmen or trustees for each ward or district or
create or abolish wards or districts or alter the boundary of existing wards or districts; provided
that only one councilman or trustee shall be elected from a ward or district at any one election.

E. In those municipalities with a mayor-council form of government, when there is a
requirement that a certain fraction or percentage of the members of the entire governing body or
of all the mmbers of the governing body or of the entire membership of the governing body or
other similar language other than the requirement of a simple majority vote for the measure, the
mayor shall not be counted in determining the actual number of votes needed but he shall vote to
break a tie vote as provided in Section 3-1 1—3 NMSA 1978 unless he has declared a conflict of
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interest.

F. The governing body of a municipality may redistrict the municipality whenever
redistricting is warranted. Upon petition signed by qualified electors equal in number to the votes
cast for the councilman or trustee receiving the greatest number of votes at the last regular
municipal election, the governing body of the municipality shall redistrict the municipality.

History: 1953 Comp., § 14-11-2, enacted by Laws 1965, ch. 300; 1985, ch. 203, § 2; 1992, ch.
6, § 2; 2003, ch. 208, § 1.

Cross references. - For mayor as presiding officer of governing body, see 3-11-3 NMSA 1978.

For mayor as chief executive officer, see 3-1 1-4 NMSA 1978.

For sale or lease of property, see 3-54-1 NMSA 1978 et seq.

For public meetings of policy-making bodies, see 10-15-1 to 10-15-4 NMSA 1978.

For monthly summary of minutes, see 10-17-1 to 10-17-3 NMSA 1978.

For publication of proceedings, see 14-11-11 NMSA 1978.

The 1985 amendment substituted ‘Any governing body of more than six councilmen or trustees’ for
“The governing body” and deleted “one or” following “for the election of” near the beginning of the second
sentence in Subsection D, substituted “provided that only one councilman or trustee shall be elected from
a ward at any one election” for “or provide for the election of councilmen or trustees on an at-large basis”
at the end of the second sentence in Subsection D, and added Subsection F.

The 1992 amendment, effective May 20, 1992, in Subsection D, substituted “or” for “nor” preceding
“more” in the first sentence and inserted “or district” and “or districts” several times in the second
sentence; and, in Subsection F, substituted “councilman or trustee” for “commissioner” in the second
sentence.

The 2003 amendment, effective June 20, 2003, in Subsection E, substituted “with a mayor-council
form of government, when” for “where a mayor has no vote except in case of a tie vote and’ near the
beginning, added “but he shall vote to break atie vote as provided in Section 3-11-3 NMSA 1978 unless
he has declared a conflict of interest” at the end.

ANNOTATION

Validity of acts of de facto city council. - Where for 10 years the only governing body a city has had
has been a council of four members, one from each ward, and the acts of such governing body have been
acquiesced in by the inhabitants of the city, contracts have been made and enforced, relations had with
county and state governments, bonds issued in good faith and its contracts relied on by private citizens, its
acts would be considered valid. Ackerman v. Baird, 42 N.M. 233, 76 R2d 947 (1938).

A mayor i counted for purposes of a quorum. 1969 Op. Att’y Gen. No. 69-148.

Quorum where temporary vacancy of council position exists. - In a mayor-board of trustees
municipality where there is a temporary vacancy of a councilman’s position, a quorum is decided on the
basis of the original full membership, even though the local governing body is at less than full strength.
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1971 Op. Atty Gen. No. 71 -46.

A “majority” of the governing body is one more than half of the councilmen present at the vote.1969 Op Att’y Gen. No. 69-148.

Mayor’s power to cast tie-breaking vote. - Where the mayor has no vote except in case of a tievote of the councilmen and where the councilmen’s vote is a tie, the mayors vote is counted indetermining the simple majority requirefi in favor of the issue. 1969 Op. Atty Gen. No. 69-148.

The mayor of a town is entitled to vote on the question of confirming one of his own appointmentswhen the other trustees have registered a tie vote. 1959-60 Op. Atty Gen. No. 60-98.

Subsection E of this section contemplates the possibility that the mayor’s voting might befurther limited by. a local ordinance or by rules of the governing body itself. 1969 Op. Ally Gen. No.69-148.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 56 Am. Jur. 2d Municipal Corporations, Counties, andOther Political Subdivisions § 139, 155 to 180.

Libel and slander: statements or utterances by member of municipal council, or of governing body ofother political subdivision, in course of official proceedings, as privileged, 40 A.LR.2d 941.

Majority of members of municipal council voting on issue, what constitutes, 43 A.L.R.2d 698.

Abstention from voting of member of municipal council present at session as affecting requisite votingmajority, 63A.L.R.3d 1072.

62 CJ.S. Municipal Corporations § 208 to 246.

3-12-2.1. Governing body; mayor-council; change in number of members.

A. The number of members on the council or board of trustees of a municipality having a
mayor-council form of government may be changed as set forth in this section provided such
number shall not be less than or more than that number specified in Subsection D of Section
3-12-2NMSA 1978.

B. A majority of the members elected to the governing body may adopt an ordinance
increasing or decreasing the number of councilmen or trustees of that body and calling a special
election on the question of approving or disapproving the change.

C. The governing body of the municipality shall adopt an election resolution calling a special
election on the question of approving or disapproving a change in the number of councilmen or
trustees if there is filed with the municipal clerk a petition requesting an election on such a
change and the petition is signed by at least five percent of the number of registered voters of the
municipality. The petition shall specify the number of councilmen in addition to the mayor
which shall constitute the governing body of the municipality. The petition shall be validated by
the municipal clerk by verification that it contains the required number of signatures of registered
voters. The election resolution shall be adopted within ten days after the petition is verified by
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the municipal clerk.

D. A special election to approve or disapprove a change in the number of councilmen or
trustees shall be held within ninety days after the adoption of the ordinance as provided in
Subsection B of this section or within ninety days after the date the petition is verified as
provided in Subsection C of this section, as the case may be, or the electionmay be held in
conjunction with a regular municipal election if such election occurs within ninety days after the
adoption of the ordinance or verification of the petition. The municipality shall pay for the cost
of the election.

E. If at an election called pursuant to this section a majority of the registered voters voting on
the question of changing the number of councilmen or trustees vote in favor of such change, all
councilmen or trustees shall serve until their current term of office expires. At each of the
subsequent two regular municipal elections, one-half of the newly required number of
councilmen or trustees shall be elected.

F. If a majority of the registered voters voting on the question of changing the number of
councilmen or trustees disapproves or approves of such change, then such change in the number
of members shall not be considered again for a period of four years from the date of the election.

History: 1978 Comp., § 3-12-2.1, enacted by Laws 1981, ch. 198, § 1; 1985, ch. 208, § 108;
1991, ch. 130, § 1.

The 1985 amendment substituted “a special election” for “an election’ near the end of Subsection B,
near the beginning of Subsection C, and at the beginning of Subsection D, substituted “shall adopt an
election resolution’ for “shall adopt a resolution near the beginning of Subsection C and near the middle
of Subsection E, added the last sentence in Subsection C, substituted ninety days” for “sixty days” three
times in Subsection D, inserted “after filing of the certificate of canvass in the minute book” following
“within one hundred twenty days” near the middle of Subsection E, and added the last sentence in
Subsection E.

The 1991 amendment, effective June 14, 1991, substituted “ordinance” for “resolution” in two places
in the first sentence in Subsection D and rewrote Subsection E.

3-12-3. Governing body; powers and duties.

A. The governing body of a municipality having a mayor-council form of government shall:

(1) elect one of its members to act as mayor pro tern in the absence of the mayor;

(2) possess all powers granted by law, and other municipal powers not conferred by law or
ordinance on-another officer of the municipality;

(3) manage and control the finances and all property, real and, personal, belonging to the
municipality;
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(4) detennine the time and plade of holding its meetings, which shall be open to the public;.

(5) determine the rules of its own proceedings;

(6) keep minutes of its proceedings, which shall be open to examination by any citizen;

(7) adopt rules and regulations necessary to effect the powers granted municipalities;

(8) prescribe the compensation and fees to be paid municipal officers and employees; and

(9) prescribe the powers and duties of those officers whose terms of office or powers and
duties are not defined by law, and impose additional powers and duties upon those officers
whose powers and duties are prescribed by law.

B. The governing body of a municipality having a mayor-council form of government may
remit the fine of any person convicted of a violation of a municipal ordinance.

C. The governing body may compel the attendance of absent members in such manner and
under such penalties it deems desirable.

D. The mayor. or a majority, of the members of the governing body may call special meetings
by notice to each member of the governing body, personally served or left at his Usiial”.placeof
residence.

History: 1953 Comp., § 14-11-3, enacted by Laws 1965, ch. 300; 1967, ch. 146, § 4.

Cross references. - For mayor as chief executive officer, see 3-11-4 NMSA 1978.

For monthly summary of minutes, see 10-17-1 to 10-17-3 NMSA 1978.

For publication of proceedings of municipal boards, see 14-11-11 NMSA 1978.

ANNOTATION

Counting mayor’s vote. - If a municipal ordinance requires the vote of three-fourths of the entire
membership of the municipal board of trustees to decide a question, the mayor’s vote is not counted in the
event of tie. 1990 Op. Att’y Gen. No. 90-02.

In the case of a municipal zoning ordinance requiring the approval of three of the tour trustees on the
board of trustees, if only two of the trustees were to vote for a particular action, the mayor does not vote
and the action is defeated. 1990 Op. Att’y Gen. No. 90-02.

Mayor pro tern v-oting rights. - A councilman who is elected to preside over a meeting as mayor pro
tern may vote, not as the mayor, who can only vote to break ties, but pursuant to his right to vote as a
councilman. 1989 Op. Att’y Gen. No. 89-13.

Canceling regularly scheduled meeting. - Action by the governing body and not the mayor, acting
alone, is necessary to cancel a regularly scheduled meeting. 1971 Op. Atty Gen. No. 71-46.
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Compensation of city officials can be fixed only by ordinance. Ward v. City of Roswell, 34 N.M.
326, 281 P.28 (1929).

Law reviews. - For article, Prisoners Are People,” see 10 Nat. Resources J. 869 (1970).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 56 Am. Jur. 2d Municipal Corporations, Counties, and
Other Political Subdivisions § 193 to 209.

Contempt, power of municipal council to punish for, 8 A.L.R. 1586.

Civil responsibility of member of municipal council for his vote therein, 22 A.L.R. 125.

Contempt, power of mayor to punish for, 54 A.L.R. 326, 73 A.LR. 1185.

Judgment against municipality, power of officers to consent to, 67 A.L.R. 1507.

Invalid public money obligation, personal liability of officers to holders of, 87 A.L.R. 273.

Division of money from one fund to another, liability of municipal officers for, 96 A.L.R. 664.

Compromise of claim, power of city officials as to, 105 A.L.R. 170, 15 A.L.R2d 1359.

Detachment of land from municipality, power of local boards or officers as to, 117 A.L.R. 274.

Municipal league and organizations of similar character, power of municipal corporation to contribute
financially to, 169 A.L.R. 1230.

Validity of zoning ordinance or similar public regulation requiring consent of neighboring property
owners to permit or sanction specified uses or construction of buildings, 21 A.L.R.2d 551.

Validity of regulations as to plumbers and plumbing, 22 A.L.R.2d 816.

Statements or utterances by member of municipal council, or of governing body of other political
subdivision, in course of official proceedings, as privileged, 40 A.L.R.2d 941.

Requisite majority of members of municipal council voting on issue, 43 A.LR.2d 698.

Validity, under federal constitution, of regulations, rules, or statutes requiring random or mass drug
testing of public employees or persons whose employment is regulated by state, local, or federal
government, 86 A.L.R. Fed. 420.

62 C.J.S. Municipal Corporations § 138, 151.

3-12-4. Governing body to provide for creation of certain appointive offices.

A. The governing body of each municipality shall provide for the office of clerk, treasurer
and police officer. The offices of clerk and treasurer may be combined and one person appointed
to perfbrm bath f1inctios.

B. The governing body may also provide for the office of an attorney.

C. The governing body may provide for deputy appointed officials who may exercise the
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powers granted the appointed officials.

History: 1953 Comp., § 14-11-4, enacted by Laws 1965, ch. 300.

Cross references. - For Public Employees Retirement Act, see 10-11-1 NMSA 1978 etseq.

ANNOTATION

Office of a municipal magistrate is not incompatible with that of a city clerk. There is noinconsistency of function, no subordination and no interference as long as the clerk is not charged withenforcing any municipal ordinance. If either office is full time, however, a physical incompatibility exists.1967 Op. Att’y Gen. No. 67-74.

Municipal clerk not municipal officer. - The duties of a municipal clerk are essentially ministerialand do not involve the delegation of any of the sovereign power of the municipality; this necessary elementto establish the position of municipal clerk as an officer of the municipality is not present. 1979 Op. Att’yGen. No. 79-28.

City manager may also serve as clerk of the municipality, as long as the duties of the two officesare not incompatible. 1987 Op. Atty Gen. No. 87-69.

Village clerk. - In villages the village clerk should now be appointed and the appointment may be of aclerk-treasurer to be held by one person. 1953-54 Op. Att’y Gen. No. 5856.

Village clerk-treasurer not subject to merit system. - A village clerk-treasurer was an appointedofficial under this section to whom the village had no authority to apply its merit system ordinance adoptedunder 3-13-4 NMSA 1978. Construing the word ‘employees in 3-13-4 NMSA 1978 as not includingappointed officers conforms to common usage. Webb v. Village of Ruidoso Downs, 117 N.M. 253, 871P.2d 17 (Ct. App. 1994).

Status of policeman. - A city or municipal policeman is not a public official in the constitutional sense,but rather a public or civil employee. 1957-58 Op. Atty Gen. No. 57-23; 1979 Op. Atty Gen. No. 79-28.

No indicia of public office attach to position of municipal attorney. 1979 Op. Atty Gen. No.79-28.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 56 Am. Jur. 2d Municipal Corporations, Counties, andOther Political Subdivisions §f 237 to 240, 243.

Attorney, power of fire, water or health commissioners, or the like, to employ, 2 A.L.R. 1212.

Office, power to abolish or discontinue, 4 A.L.R. 221, 172 A.L.R. 1366.

Attorney, power of municipal corporation to employ, 83 A.L.R. 135.

Offices or positions, validity and effect of ordinance or resolution purporting to create indefinitenumber of, and to authorize appointment of, as many persons as shall from time to time be deemednecessary, 11.0 A.L.R. 241.

62 C.J.S. Municipal Corporations § 332 to 334, 336. 355.

© 2003 The State of New Mexico and American Legal Publishing Corporation. All rights eserved Use of this product is subject to the
restrictions and terms and conditions of the American Legal Puo kf aster Agreement.
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VILLAGE OF RUIDOSO
RESOLUTION 2010-05

A RESOLUTION DECLARING REASONABLE NOTICE OF PUBLIC MEETTNGS FOR THE
VILLAGE COUNCIL OF THE VILLAGE OF RUIDOSO.

PREAMBLE

A. Sections 10-15-1 et seq. NMSA 1978, the Open Meetings Act (in this Resolution the
“Act”), states that all meetings of a quorum of members of any board, commission or other policy
making body ofany municipality held for the purpose offormulating public policy, discussing public
business or for the purpose of taking any action within the authority of such board, are public
meetings open to the public at all times; exceptions to this declaration are strictly limited.

B. The Act also provides that no resolution, rule, regulation, ordinance or action of any
board, commission, committee or other policy making body shall be valid unless taken or passed at
a meeting held in accordance with the requirements of the Act.

C. The Act also requires that meetings subject to the Act at which the discussion or
adoption ofany proposed resolution, rule, regulation, or formal action occurs shall be held oniy after
reasonable notice to the public.

D. The Act provides that any person violating any ofthe above cited provisions is guilty
of a misdemeanor and may be punished by a fine of $500.00 for each offense.

E. The Act also requires the Governing Body of the Village of Ruidoso to determine
annually what constitutes reasonable notice of its public meetings.

NOW THEREFORE, BE IT RESOLVED by the Governing Body of the Village of Ruidoso, New
Mexico:

1. Notice shall be given at least five (5) days in advance of any regular meeting of a
quorum of the members of the Village Council held for the purpose of discussing public
business or taking action within the authority of the Village Council. All meetings shall be
conducted in accordance with Robert’s Rules of Order, Newly Revised 0’ Edition.

2. Notice shall be given at least twenty-four (24) hours in advance of any special
meeting of a quorum of the members of the Village Council held for the purpose of
discussing the business or taking any action within the authority of such body.

3. Notice shall be given at least three (3) hours in advance of any emergency meeting
of a quorum of the members of the Village Council held for the purpose of considering any
matter that needs emergency treatment because of a clear and present danger to the health,
welfare, or safety of the people of the Village of Ruidoso.
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4. The notice requirements in Section 1 of this resolution will be complied with by the
Village Clerk posting on the bulletin board at the Ruidoso Municipal Building a copy of this
resolution, as well as the notice (attached to this resolution) setting forth the days and times
of the regular meetings which have been set by ordinance and are held at 4:30 p.m. on the
second and last Tuesdays of each month. These copies shall remain on the bulletin board for
the duration of calendar year 2010. The agenda will be available on the Thursday before the
regular meetings from the Village Clerk, whose office is located at 313 Cree Meadows,
Ruidoso, New Mexico.

5. Notice requirements as set out in Sections 2 and 3 ofthis resolution shall be complied
with by the Village Clerk posting a notice on the bulletin board at the Ruidoso Municipal
Building setting out the date, time, and place of meeting. The Village Clerk shall provide
telephonic or facsimile notice to those broadcast stations licensed by the Federal Communi
cations Commissions and newspapers ofgeneral circulation that have made a written request
for notice of public meetings.

6. As an alternative to the notice of regular, special, or emergency meetings provided
by Sections 1 through 5 hereof, notice of regular, special, or emergency meetings may be
given (but shall not be required to be given) by one publication of a written notice in a
newspaper of general circulation in the Village by at least the time specified in Section 1, 2,
or 3 hereof, whichever is applicable, i.e., depending upon whether the meeting is regular,
special or emergency.

7. In the minutes of each meeting posted as required by this resolution and for which
minutes are required by law to be kept, or in the official records of any meeting for which
minutes are not required, the Village Clerk shall certify compliance with the provisions of
this resolution. The certification of special and emergency meetings shall also state the time,
the date, and the place where notices were posted. Certifications required by this section
shall be filed with and become a part of the official minutes or record of any meeting held
under this Resolution.

8. In addition to the information specified above, all notices shall include the following
language:

If you are an individual with a disability who is in need of a reader, amplifier,
qualified sign language interpreter, or any other form of auxiliary aid or service to
attend or participate in the hearing or meeting, please contact the Village Clerk at
least one week prior to the meeting or as soon as possible. Public documents,
including the agenda and minutes, can be provided in various accessible formats.
Please contact the Village Clerk if a summary or other type of accessible format is
needed.

9. Pursuant to the Act, the Village Council of the Village of Ruidoso may close a
meeting to the public if the subject matter of discussion or action is included in Subsection
H of Section 10-15-1 NMSA 1978. If any meeting is closed pursuant to the above, the
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closure:

A. ifmade in an open meeting, shall be approved by a majority vote ofa quorum
of the Village Council and authority for the closure shall be stated in the motion
calling for the vote on a closed meeting. The vote on a closed meeting shall be taken
in an open meeting and the vote of each individual member is to be recorded in the
minutes. Only those subjects announced or voted upon prior to closure may be
discussed in a closed meeting.

B. if called for when the Village Council is not in an open meeting, the closed
meeting shall not be held until public notice, appropriate under the circumstances,
stating the specific provision of law authorizing the closed meeting is given to the
members and to the general public.

C. Following completion ofany closed meeting, the minutes ofthe open meeting
that was closed, or the minutes of the next open meeting if the closed meeting was
separately scheduled, shall state whether the matters discussed in the closed meeting
were limited only to those specified in the motion or notice for closure.

D. Except as provided in Section 10-15-1(H) of the Open Meetings Act, any
action taken as a result of discussions in a closed meeting shall be made by vote of
the Village Council in an open public meeting.

PASSED, APPROVED, AND ADOPTED ON THIS 8th DAY OF MARCH, 2010.

Gus Raymond Alborn, Mayor

(SEAL)
ATTEST:

Irma Devine, Village Clerk
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VILLAGE OF RUIDOSO
REGULAR SCHEDULED MEETING DATES

OF THE GOVERNING BODY
SECOND AND LAST TUESDAY OF EACH MONTH

2010

JANUARY 12 JULY 13
JANUARY 26 JULY 27
FEBRUARY 09 AUGUST 10
FEBRUARY 23 AUGUST 31
MARCH 09 SEPTEMBER 14
MARCH 30 SEPTEMBER 28
APRIL 13 OCTOBER 12
APRIL 27 OCTOBER 26
MAY 11 NOVEMBER 09
MAY 25 NOVEMBER Cancelled
JUNE 08 DECEMBER 14
JUNE 29 DECEMBER Cancelled

NOTICE:

• THE PRE-AGENDA MEETING AND DEADLINE FOR PLACING
ITEMS ON THE AGENDA IS WEDNESDAY AT 8:30 A.M, THE
WEEK BEFORE THE REGULARLY SCHEDULED MEETING
DATE.

• REGULAR MEETINGS BEGIN AT 4:30 P.M.
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